INTHE UNITED STATESBANKRUPTCY COURT

FOR THE EASTERN DISTRICT OF TENNESSEE

Inre

PRO PAGE PARTNERS, LLC, No. 00-22856

Chapter 7
Debtor.

MARY FOIL RUSSELL, Trustee,

Hantiff,
VS.
CARLETON A. JONES, I,

Defendant.

APPEARANCES:

M ARCIA PHILLIPSPARSONS

Adv. Pro. No. 03-2042

MEMORANDUM

MARK S. DESSAUER, EsQ.

HUNTER, SMITH & DAvis LLP

Post Office Box 3740

Kingsport, Tennessee 37664-0740
Attorney for Mary Foil Russell, Trustee

MAuURICE K. GUINN, EsQ.

GENTRY, TiPTON, KI1ZER & MCLEMORE
Post Office Box 1990

Knoxville, Tennessee 37901

Attorney for Carleton A. Jones, |11

UNITED STATESBANKRUPTCY JUDGE



This adversary proceeding is before the court on the plaintiff’s motion to srike the defendant’s
demand for a jury trid. Because the only issue to be resolved in this proceeding is a question of law to

which thereisno right to ajury trid, the motion to strike will be granted.

l.

Asset forthin the complaint which initiated this proceeding and admitted inthe answer, the debtor
Pro Page Partners, LLC was a Tennessee limited liability company engaged in the business of marketing
and =ling paging and cdlular communication services to customers in East Tennessee. The defendant
CarltonA. Jones, 111, was a member of Pro Page, holding a30% membership interest. In connection with
arestructuring and sde of the membership unitsof Pro Page, the defendant entered into a Redemptionand
Indemnification Agreement dated December 30, 1998 (the “Indemnification Agreement”). The defendant
and two individuas named Mark Havorsen and Joe S. Potter are collectively referred to in the
Indemnification Agreement as “Guarantors’ while Joseph K. Red and Lawrence H. Red are jointly
referredto as” Sdlers” Under the terms of the Indemnification Agreement, Pro Page and the Guarantors,
jointly and severdly, agreed to indemnify and hold the Sdllers harmless againgt al clams asserted againgt
Sdlers “as a result of the operation of [Pro Page] and/or [Pro Page's| business, including, without
limitation, any liability asserted againg Sdllers arisgng from persond guaranties to Kenesaw Leasng.”

OnOctober 23, 2000, dmost two yearsafter the execution of the Indemnification Agreement, Pro
Page filed for bankruptcy relief under chapter 11, but subsequently converted the case to chapter 7 on
September 4, 2001. Mary Foil Russall was appointed chapter 7 trustee.

OnApril 16, 2003, Ms. RusHl, inher capacity astrustee, sought and obtained ajudgment againgt



Joseph K. Reid in the amount of $319,699.05 in an adversary proceeding in this bankruptcy case styled
Mary Foil Russdll, Trustee v. Joseph K. Reid, No. 02-2027. Theregfter, by Assgnment Agreement
dated June 30, 2003, Mr. Reid assigned to Ms. Russdl “al of his right, title and interest in the
Indemnification Agreement including the right to pursue collection of the Judgment againgt the defendant
[Carlton A. Jones, 111].”

Asareault of theassgnment, Ms. Russll, astrustee, commenced the indant adversary proceeding
agang the defendant on August 13, 2003. It isdleged inthe complaint that the plaintiff trustee as assgnee
of Mr. Reid “is entitled to enforce the Indemnification Agreement againg the defendant in the place and
stead of Mr. Rad’; that the judgment againg Mr. Reid “arises from the business and operations of Pro
Page’; and that the defendant “is legdly bound by virtue of the Indemnification Agreement to indemnify
Joseph K. Red inful for the Judgment or to pay the amount of the Judgment together with interest earned
thereon to the plaintiff.”

Inhisanswer filed December 16, 2003, the defendant admits that the trustee obtained ajudgment
agang Mr. Reid, but denies that “the Judgment arises from the business and operations of Pro Page” or
that “the Judgment debt is within the scope of the Redemption and Indemnification Agreement.” In his
prayer for rdief, the defendant requests: (1) dismissa for lack of jurisdiction; (2) dternatively, a transfer
to United States Didrict Court “ becausethe trustee’ sclaim is anon-core proceeding”; and (3) ajurytrid.
Subsequently, in a Statement filed January 23, 2004, the defendant advises that he does not “ consent to
entry of find orders or judgment by the Bankruptcy Judge or to have the jury trid conducted by the
Bankruptcy Judge.”

I nfurtherance of the foregoing, the defendant on February 6, 2004, filed a motion pursuant to 28



U.S.C. 8 157(d) requesting that the district court withdraw from the bankruptcy court its reference of this
adversary proceeding. Themotion wasopposed by the plaintiff and met with the her motion filed February
25, 2004, to drike the defendant’s jury demand. In an order entered April 20, 2004, the digtrict court
denied the withdrawa motion “because this is a core proceeding that arises from the Trustee's
adminigtration of the bankruptcy estate, judicid economy will not be served by withdrawing the reference,
withdrawa of the reference would cause undue delay and increasethe cost to the parties, and withdrawal
of the reference will not result injudicid uniformity but will result inforum shopping.” The order concluded
that “this adversary proceeding will remain in the United States Bankruptcy Court for the Eastern Didtrict

of Tennessee”

.

Presently before this court is the plaintiff’'s motion to strike the defendant’ s jury demand and the
defendant’ sresponse inoppositionto the motion. The plantiff contendsthat the defendant haslost hisright
toajury trid by filing aproof of clam in the bankruptcy case and because of hisother gppearancesinthis
case, induding the prosecution of an adminidrative expense dam and an objection to a motion by the
trusteeto | assetsfreeand clear of liens. According to the plaintiff, by taking these actions the defendant
“has subjected himsdlf to this Court’ s equitable power, thereby relinquishing any right to ajury trid inthis
cae” Inresponse, the defendant assertsthat the plaintiff’ sactionagaingt hmislegd incharacter and that
as such he has a condtitutiond right to atria by jury. Furthermore, he denies that awaiver of hisright to
ajurytrid has occurred “[b]ecause the trusteeis suing Mr. Jonesinamatter totdly unrelated to the dams

allowance process.”



This court concludesthat it is unnecessary to determine whether the defendant haswaived any right
that he may haveto ajury trid. Asset forth in the complaint and answer, the only issue to be decided in
this adversary proceeding is purdly a legd one: Did the trustee’s judgment againg Mr. Reld arise“as a
result of the operation of [Pro Page] and/or [Pro Page's] business’ and thus fdl within the scope of the
Indemnification Agreement? If so, the defendant isliableto the trustee pursuant to the assgnment from Mr.
Reid to the trustee. If not, no liability exists and the complaint must be dismissed.

“Theinterpretation of awritten contract is amatter of law.” Carolyn B. Beasley Cotton Co. v.
Ralph, 59 SW.3d 110, 113 (Tenn. App. 2001). Seealso Statev. Cozart, 54 SW.3d 242, 246 (Tenn.
2001)(citing Hopkins v. Nashville, Chattanooga & St. LouisRy., 96 Tenn. 409, 34 SW. 1029, 1040
(1896) (“The provinceof the jury is appropriately limited to questions of fact, while questions of law should
be determined by the trid judge.”)); Someday Baby, Inc. v. Entertainment Int’l, 1998 WL 30669, *3
(Tenn. App. 1998)(“Wherethe interpretation of awritten contract is necessary for the decisionof acourt,
the generd ruleisthat such interpretation is a matter of law, and not of fact.”). Itisclear that “irrepective
of the legd or equitable nature of the clams, there isno right to a jury trid when the dam involves only
questions of law.” 6 NORTON BANKR. L. & PrAc. 2d § 143:12 (2004)(citing McFarland v. Leyh
(Matter of Texas Gen. Petroleum Corp.), 52 F.3d 1330 (5th Cir. 1995); McGraw v. Betz (In re Bell
& Beckwith), 112 B.R. 863 (Bankr. N.D. Ohio 1990); Valley Forge Plaza Assocs. v. Fireman’s Fund
Ins. Cos., 107 B.R. 514 (E.D. Pa. 1989)). See also Monroe Auto Equip. Co. v. Heckethorn Mfg. &
Supply Co., 214 F. Supp. 704, 706 (W.D. Tenn. 1993)(no requirement of jury trid on legd issues, only
that jury trid be had on factua questions involved in legal issues); Pardini v. S. Nev. Culinary &

Bartenders Pension Plan and Trust, 733 F. Supp. 1402, 1405 (D. Nev. 1990)(noting that when a



particular inquiry usudly does not require the resolution of factua issues, no right to a jury trid arises);
Wingdow v. Lehr, 646 F. Supp. 242, 243 (D. Colo. 1986)(“ The power of the judge to pass upon
questions of law isjust as much an essentid part of the process of trid by jury a common law guaranteed
by the seventhamendment, asis the power of the jury to pass upon questions of fact.... [E]venat common
law as codified in the seventh amendment, the right to jury trid was qudified by the judge’ sright to decide

questions of law.”).

I1.
Accordingly, based on the foregoing, the plaintiff’s motion to strike the defendant’ s jury demand
should be granted. An order will be entered in accordance with this memorandum.
ENTER: September 24, 2004

BY THE COURT

MARCIA PHILLIPS PARSONS
UNITED STATES BANKRUPTCY JUDGE



